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The Liberal Governments most recent attempt to slash auto rates by 15 came by way of

Ontario Regulation 251 15 which was released on August 27 2015 and will come into force on

June 1 2016 The new regulation affects claims arising out of motor vehicle accidents that

occur on or after June 1 2016 The changes will be both procedural and substantive in nature

They will affect the definition of catastrophic impairment and the available medical

rehabilitation attendant care and non earner benefits

In addition to Ontario Regulation 251 15 Ontario Regulation 236 14 has already altered the

interest rate on overdue payments as of January 1 2015 and more changes are planned in the

near future particularly with respect to the Minor Injury Guideline

The latest changes will add to the significant amendments already introduced by Bill 15

JUNE 1 2016 CHANGES TO CATASTROPHIC IMPAIRMENT DEFINITION AND MEDICAL

REHABILITATION ATTENDANT CARE AND NON EARNER BENEFITS

Medical Rehabilitation and Attendant Care Benefits

The duration of the standard medical and rehabilitation benefits for non catastrophically
impaired individuals will be decreased from 10 years to 5 years except for children under 18

Children under 18 years of age will continue to have access to the benefits until their 28th

birthday

The standard benefit level for medical and rehabilitation benefits will change from 50 000 to

65 000 The new limit of 65 000 will be inclusive of attendant care benefits Attendant care

benefits for non catastrophically impaired individuals will therefore effectively be extended from



a maximum of 2 years to a maximum of 5 years although the maximum monthly amount will

remain 3 000

Optional medical rehabilitation and attendant care benefits will be available up to 130 000 for

5 years or 1 million for life

The duration of the medical rehabilitation and attendant care benefits for catastrophically

impaired individuals will remain unchanged lifetime However the benefit level will be limited to

1 million for all 3 benefits with an option to purchase an enhancement to 2 million The

monthly attendant care maximum will remain at 6 000

Revised Definition of Incurred and Attendant Care Benefits

The new wording under section 19 reads

4 Despite paragraphs 1 2 and 3 if a person who provided attendant care services the

attendant care provider to or for the insured person did not do so in the course of the

employment occupation or profession in which the attendant care provider would

ordinarily have been engaged for remuneration but for the accident the amount of the

attendant care benefit payable in respect of that attendant care shall not exceed the

amount of the economic loss sustained by the attendant care providerduring the period
while and as a result of providing the attendant care

5 Despite paragraphs 1 2 and 3 if a person who provided attendant care services the

attendant care provider to or for the insured person did so for remuneration emphasis
added and the actual expenses incurred in respect of the attendant care services are

lower than the amount of the monthly attendant care benefit as determined under

subsection 2 the insurer shall only be liable for payment of the incurred expenses

Paragraph 4 is worded almost identically to the original regulatory amendment 0 Reg 347 13

released on December 17 2013 effective February 1 2014 with the exception that the word

direct was removed from the phrase and as a direct result of providing the attendant care

This potentially broadens the scope of activities that may qualify as attendant care Paragraph
4 applies to persons who are not acting in the course of their ordinary paid employment when

providing attendant care Therefore paragraph 4 would include family members not employed
at the time of the accident as well as those that were employed in fields other than personal

care work The attendant care benefit payable to these persons cannot exceed the actual

quantum of their economic loss which could range from lost wages to parking expenses

With respect to paragraph 5 it would appear that the attendant care provider could be either a

professional service provider or a family member as the only qualifier is that the person provided

attendant care for remuneration In the ordinary course an insured may agree or promise to pay

a family member for services which they provide as an attendant However we note that FSCO

Bulletin A 06 15 describes the services provided under this section as a professional attendant

care benefit



Section 5 was therefore likely created to address the maximum owed to professional providers

and family members individuals who worked as professional care providers prior to the accident

Section 4 and section 5 now reflect similar legislative intent specifically that both sections limit

the quantum of benefit payable to the economic loss of the provider regardless of whether the

provider is a family member or a professional or both

Although professional service providers and family members or individuals providing attendant

care in a professional capacity will have to establish the extent of their economic loss we

expect that the deemed incurred provisions of s 3 8 would supersede the limitation imposed

by s 19 3 5 in applicable cases However with the reduction in medical rehabilitation and

attendant care benefits available an insured must consider the effect s 3 8 would have on fund

depletion Family members who sustained a significant economic loss whether in their role as

a professional care provider or loss of time from the workplace must consider whether the

replacement of their economic loss will result in fewer medical and rehabilitation benefits being
available to the injured family member

Limits to Assessments of Attendant Care Needs

Section 42 12 of the Schedule has been modified to state that insurers will not be able to

request and claimants shall not submit nor be required to submit an assessment of attendant

care needs after 104 weeks have elapsed following the accident unless at least 52 weeks have

passed since the last examination under s 44 regarding attendant care needs While the

current s 42 12 limits the number of assessments permitted after 104 weeks in respect of

catastrophically impaired persons or persons with optional benefits the new provision limits the

number of assessments permitted for non catastrophically impaired individuals as well It will

therefore be vital to ensure that assessments of attendant care needs at the 104 week point

reflect the insureds current needs

Non Earner Benefits

The 26 week waiting period will be replaced with a four week waiting period following the onset

of a complete inability to carry on a normal life However the benefit will only be payable for the

first 104 weeks following the accident While the new provisions do not clarify how the 104 week

maximum duration affects claimants under the age of 18 who do not reach the age of majority

until after 104 weeks we expect their entitlement will begin on their 18th birthday Some of

these claimants will have to establish entitlement to the non earner benefit years after they first

became eligible Recent jurisprudence has established this as a two part test 1 that as a

result of and within 104 weeks of the accident the child suffered a complete inability to carry on

a normal life and 2 when the child turns 16 18 under the new provisions the child still meets

the complete inability testi The enquiry for the second part of the test involves a consideration

of the insureds potential and trajectory in the areas of school work social and recreational

activities

1
Galameau v Allstate Insurance Co ofCanada 2015 0 F S C D No 113 Directors Delegate David Evans



Definition of Catastrophic Impairment

Traumatic Brain Injuries of Persons over 18 Years of Age

The Glasgow Coma Scale will be replaced by the Glasgow Outcome Scale and the Extended

Glasgow Outcome Scale as the clinical assessment tool for assessing the extent of a brain

injury in adults Claimants will additionally have to have a CAT scan MRI scan or other

medically recognized brain diagnostic technology that shows intracranial pathology secondary
to the accident including but not limited to intracranial contusions or hemorrhages diffuse

axonal injury cerebral edema midline shift or pneumocephaly

Traumatic Brain Injuries of Persons under 18 Years of Age

Satisfaction of certain listed criteria will result in automatic catastrophic designation and

subsections 45 2 to 5 of the SABS procedural sections that deal with catastrophic

impairment assessments will not be applicable to those cases For example automatic

catastrophic designations will apply to minor claimants who are admitted to a public hospital on

an in patient basis and diagnostic technology such as an MRI shows intracranial pathology
hemorrhage diffuse axonal injury or cerebral edema Automatic catastrophic designation will

also apply to minor claimants admitted on an in patient basis to a program of neurological

rehabilitation in a paediatric rehabilitation facility Claimants that do not qualify for an automatic

designation will be assessed using the Kings Outcome Scale for Childhood Head Injury a

specific paediatric adaptation of the original adult Glasgow Outcome Scale

Paraplegia or Tetraplegia

Claimants with spinal cord injuries will be assessed using the American Spinal Injury
Association Classification System ASIA which grades the severity of the injury in categories
ranging from normal E to no motor or sensory functioning A The Spinal Cord Independence
Measure SCIM will also be used in certain cases The SCIM assesses three domains self

care scores range from 0 20 respiration and sphincter management 0 40 and mobility 0

40 Only mobility scores of 0 5 are relevant 0 5 essentially captures all short distance mobility
impairments but excludes persons that can walk with one cane or just an orthosis The SCIM is

not accompanied by a manual to instruct clinicians on the scoring process However it is

reportedly very user friendly

Arm and Leg Impairments or Amputations

Claimants will be catastrophically impaired if they suffer from a trans tibial or higher amputation

of the leg severe or permanent alteration of prior structure and function involving one or both

legs that results in a score of 0 to 5 on the SCIM or an amputation of an arm or another

impairment causing the total and permanent loss of use of an arm Loss of use continues to be

undefined



Loss of Vision

The amended section is more specific about what constitutes loss of vision of both eyes with

added reference to 20 200 visual acuity threshold i e legal blindness and specific field vision

criteria

55 or more Whole Person Impairment

The 55 whole person impairment WPI will not apply unless two years have elapsed since

the accident or an assessment conducted by a physician three months or more after the

accident determines that 1 the claimant meets 55 or more WPI and 2 the claimants

condition is unlikely to improve to less than 55 WPI in the future

Physical Impairment or a combination of physical impairments resulting in 55 or more WPI will

be determined using the 4th edition of the AMA Guides Mental or Behavioural Impairment

excluding traumatic brain injury will be determined using the 6th edition of the AMA Guides It is

unclear how traumatic brain injury is to be excluded from mental behavioural impairment The

6th edition of the Guides employs three assessment tools to arrive at three separate scores

which are then converted to WPI ratings The median rating is the final score This score will be

combined with the physical impairment rating using the combining requirements set out in the

4th edition Combined Values Table of the Guides

Note that the section for most analogous ratings has been eliminated for adults a new section

for children has been added however

Marked Impairment

The new definition will reverse the effect of the Court of Appeals decision in Pastore v Aviva

Canada inc
2

As of June 1 2016 claimants will have to meet Class 4 marked impairment in

three or more areas of functioning that precludes useful functioning or Class 5 extreme

impairment in one area of functioning Although it appears that the test for both marked and

extreme impairments will be preclusion it may be that if the insured can prove functioning is

significantly impeded in three domains this will equate to preclusion Although there is some

authority for this supposition in the Guides the new definition will require adjudicative
clarification

Criterion 8 will not apply unless two years have elapsed since the accident or a physician has

confirmed in writing that the claimants impairment is unlikely to improve to less than a Class 4

impairment in three or more areas of functioning in essence there is no time limit for applying if

the latter requirement is met
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MINOR INJURY GUIDELINE

The Final Report of the Minor Injury Treatment Protocol Project was delivered to the Financial

Services Commission of Ontario in December of 2014 The report recommends care pathways

for the management of 16 different minor injuries resulting from automobile accidents If

approved the Protocol will provide a continuum of care to individuals with minor injuries

These injuries will be referred to as Common Traffic Impairments The CTI Guideline sets out

a series of considerations for insurers and recommendations for health providers regarding

treatment i e Guideline for the Clinical Management of Neck Pain and Associated Disorders

Guideline for the Clinical Management of Soft Tissue Disorders of the Upper Extremity The

care pathways are not mutually exclusive and insureds can access treatment under more than

one pathway The new CTI Guideline imposes a strict timeline for completion of treatment

maximum of 6 months regardless of when treatment was initiated The care pathways are

divided into two phases recent onset 0 3 months post accident and persistent 4 6 months

post accident While it is anticipated there will be monthly financial sub limits and an overall

cap these limits have not yet been determined It is also not clear as to whether an insured can

be removed from the CTI Guideline if they have not recovered from their injuries within six

months With respect to extended health benefits available to the insured these will be

deducted from the amount otherwise payable by the auto insurer for CTI treatment

COMMENTARY

The changes to the definition of catastrophic impairment and the significant reduction in

accident benefits available to catastrophically impaired individuals will have the greatest impact
as they will affect the most seriously injured accident victims Combined with reduced benefits

available overall while there may be short term savings to the public in the cost of lower

premiums there will be a concomitant cost of absorbing the health care not covered by auto

insurance in society and the publicly funded system

The myriad of new terms definitions and classification systems that will define catastrophic

impairment will require extensive adjudicative and judicial clarification Questions have been

raised by both the plaintiff and the defence bar regarding the appropriateness and feasibility of

some of the new medical tests and thresholds

Finally with respect to the new CTI Guideline it is expected that the financial limits will be more

generous than the current MIG limits with the result that medical and rehabilitation benefits will

be partially restored under the new system


